
2019 WILLIAM AH KET SCHOLARSHIP SUBMISSION 

DELIVERING

GENDER

EQUALITY

AT THE TOP

 
(One baby step at a time)

SUBMITTED  ON  9  AUGUST  2019

WORD  COUNT:   4982



THE  HONORABLE  JUSTICE  MARY

GAUDRON  (1997)

Where has this
progress gotten us: 
we are under-represented
at the level of senior
partnerships; we are
under-represented among
leading advocates;
we are under-represented
in the judiciary.



 

    

 

   page 1 
 

1 INTRODUCTION 

1.1 Thesis & Approach 

At the same time William Ah Ket was paving the way for cultural diversity in the legal 
profession, women such as Ada Evans (first female law graduate in 1902) and Flos Greig 
(first female admitted to practice law in 1905) were marking similar historical firsts for 
gender equality in the profession. Yet, a century later, a lack of gender diversity and 
equality continues to characterise the profession’s senior ranks. The absence of women 
at the profession’s apex is caused by persistent structural and systemic barriers that 
disproportionately affect female members of the profession. This essay focusses on how 
the inequality present in Australian parental leave entitlements creates one such barrier 
for lawyers. Recognising that significant policy changes are required to address the 
deeply engrained societal norms attached to the allocation of parental responsibilities, 
this essay explores the role the law and legal employers have in combatting gender 
inequality in the profession. 

Part 1.1 reviews the gender trends shaping the legal profession and examines how 
parenthood thickens the ‘glass ceiling’ barring a female lawyer’s ascent. Part 2.1 
analyses the current state of parental leave entitlements in Australia specifically 
examining the national paid parental leave scheme enacted in the Paid Parental Leave 
Act 2010 (Cth) (PPLA). This essay demonstrates how the regime is premised on an 
idealised family construct which rejects equal parenting and builds in features which 
financially penalise the families of women who decide not to take parental leave. Part 2.3 
considers the critical role of legal employers and professional bodies have in bridging the 
gender equality gap through actively encouraging shared parental responsibilities.  

Part 3 debunks the long-held gender myths affecting the legal system and workplace 
cultures, and proposes a new policy approach in Part 3.1 which targets the systemic 
barriers created by the inadequate private and public regimes. Part 3 concludes by 
making recommendations the government and legal employers may implement to 
improve gender equality both in the legal profession and broader society. 

1.2 Understanding the Glass Ceiling 

The rate at which women have entered the legal profession nationally has steadily grown 
to exceed the rate of male entrants reaching the unprecedented point (reached in 2018) 
where women outnumber men.

1
 However, sheer presence of more women does not 

equate to gender equality. The flow-on effects of this wave of female entrants is unseen 
as women remain conspicuously absent at senior levels. Overwhelmingly, the legal 
profession is led by men (see Figure 1). Analysing the legal profession in NSW reveals 
that only a small minority

2
 of women hold key management positions such as chairperson 

or chief executive officer and only 28.5%
3
 of partners are female. The figures are even 

less favourable at the Bar where women form 23.28% of practicing barristers and 11.29% 

                                                      
1
 Law Society of NSW (NSWLS), 2018 National Profile of Solicitors (Final Report, 17 July 2019) 1. 

2
 Women Lawyers Association of NSW (WLNSW), 2018 Law Firm Comparison Report (Report, 24 October 2018) 10-12.   

3
 Michael Pelly and Edmund Tadros, ‘Why women lawyers quit‘, Australian Financial Review (online, 5 July 2019) 

<https://www.afr.com/business/professional-services/why-women-lawyers-quit-the-partnership-track-20190702-p523ix>.   
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of silks.
4
 With the one exception being the ACT Magistrates Court, the imbalance is 

greatest at the judiciary where more men sit on the bench than women across all 
jurisdictions.

5
  

While no single initiative will shatter the largely intact ‘glass ceiling’, there is strong 
impetus to dismantle the specific hurdles stalling the career progression of mothers.

6
 

Parenthood is an important career turning point affecting women significantly more than 
men.

7
 In particular, the inverse impact parenting has on time at work only affects women 

(see Figure 2).
8
 Within the workforce, mothers (relative to non-mothers and men) are 

penalised in the form of lowered perceived competence and commitment, higher 
professional expectations, lower salaries and a lower likelihood of being hired or 
promoted.

9
  

Whilst women have revolutionised the way they work and live in the last 50 years, the 
work and life patterns of men are largely unchanged.

10
 Australian fathers’ employment 

rates are higher now than in previous decades,
11

 despite fathers reporting a strong 
preference for time with children over work.

12
 Part 2 shows this is largely attributable to 

gender discrimination in workplaces as well as laws which enable mothers but prevent 
fathers from leaving the workforce to care for children.  

2 ANALYSIS OF THE CURRENT STATE OF PARENTAL LEAVE 
ENTITLEMENTS  

2.1 The Federal Paid Parental Leave Scheme (the Scheme) 

Additional to any available private entitlements, eligible Australian parents have had 
access to 18 weeks of federally funded paid parental leave since 2011. Peculiarly, there 
is no universal legislated right to use the Scheme. Under the National Employment 
Standards, parents only have the statutory right to request 12 months of unpaid leave 
from their employer.

13
 Beyond this shortcoming, the adherence to gender stereotypes has 

had a polluting effect on the Scheme, as explored below.  

                                                      
4
 NSW Bar Association (‘NSWBA’), ‘Statistics’ NSW Bar Association (web page) <https://www.nswbar.asn.au/the-bar-

association/statistics>. 

5
 Australian Institute of Judicial Administration, Judges and Magistrates (% of Women) (Report, March 2019). 

6
 WLNSW (n 6), 14. 

7
 Workplace Gender Equality Agency (‘WGEA’), Unpaid care work and the labour market (Insight Paper, November 2016) 

6. 

8
 Jennifer Baxter, ‘Fathers and work: a statistical overview’ Australian Institute of Family Studies (web page) 

<https://aifs.gov.au/aifs-conference/fathers-and-work>. 

9
 Shelley Correll, Stephan Benard and In Paik, ‘Getting a Job: Is there a motherhood penalty?’ Harvard Kennedy School 

(online, 2007) <http://gap.hks.harvard.edu/getting-job-there-motherhood-penalty>. 

10
 Annabel Crabb, On politics, work and gender (Quarterly Essay, forthcoming). 

11
 Baxter (n 8). 

12
 Leah Ruppanner, ‘If we’re serious about supporting working families, here are three policies we need to enact now’ The 

Conversation (online, 7 November 2018) <https://theconversation.com/if-were-serious-about-supporting-working-families-
here-are-three-policies-we-need-to-enact-now-105490>. 

13
 Fair Work Act 2009 (Cth) s 70. 
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Figure 2

Mother and father’s time use up to and after the birth of first child
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(a) The Harmful ‘Male Breadwinner’ Model 

The Scheme’s Achilles heel is the pervasive ‘male breadwinner’ model that permeates 
Australian policymaking with the presumption that a man is a family’s dominant earner.

14
 

Embarrassingly, the continued commitment to this enduring rhetoric led to Australia 
becoming the second last country in the Organisation for Economic Co-operation and 
Development (‘OECD’) to introduce a national paid parental leave scheme.

15
 As detailed 

below, designing the Scheme based on this model fails those, especially women who 
effectively combine the breadwinner and ‘homemaker’ roles, deviating from it.

16
 

Continuing to enact legislation built on this heteronormative ‘ideal’ significantly inhibits the 
ability of laws to reflect the progression of social norms away from this model.  

The resulting tension between the ‘ideal’ and a law attempting to express modern 
community norms is best captured in the aspirational objects of the PPLA. It is an 
oxymoron for section 3A(1B)(b) to claim an object of the Scheme is to ‘promote equality 
between men and women and balance between work and family life’ yet in the next 
paragraph emphasise its aim to provide ‘financial support to primary carers (mainly birth 
mothers) [emphasis added]’.

17
 Unfortunately, as seen in the rest of Part 2.1, the Scheme 

consistently overlooks the realities and needs of modern families.  

(b) A Scheme Skewed to Women 

The clearest manifestation of the male breadwinner model is the ‘primary’ or ‘secondary’ 
caregiver structure of the Scheme. While paid parental leave is technically available to 
both mothers and fathers, the female slant of the Scheme’s binary model makes it difficult 
for men to access it. Under the PPLA, in addition to satisfying several threshold tests,

18
 a 

person is eligible to make a claim as the primary claimant if the person is:  

a) the birth mother of the child; 

b) the adopting parent of the child; or 

c) another person caring for the child under exceptional circumstances.
19

 

The absence of a primary claimant criterion under which a biological father falls means 
his only option is to make a secondary claim.

20
 As secondary claimants, fathers are not 

eligible in their own right to access the main parental leave entitlements on offer.
21

As the 
leave cannot be taken concurrently, a father’s claim essentially hinges on the existence of 
a primary claimant who will relinquish their remaining benefits to him.  

Given a system which defaults to women in the caregiver role, it is unsurprising that in 
2016-17:  

                                                      
14

 Lucie Newsome, ‘Female leadership and welfare state reform: the development of Australia’s first national paid parental 

leave scheme’ (2017) 52(4) Australian Journal of Political Science 537, 540. 

15
 Ibid 541. 

16
 United Nations Women (‘UN Women’), Progress of the World’s Women 2019-2010: Families in a Changing World 

(Report, 2019) 42. 

17
 PPLA s 3A(1).  

18
 Ibid s 31. 

19
 Ibid s 54(1). 

20
 Department of Social Services (DSS), ‘2.2.11 Who is the Secondary Claimant for PLP?’ Guides to Social Policy Law – 

Paid Parental Leave Guide (Webpage, 1 July 2019) <http://guides.dss.gov.au/paid-parental-leave-guide/2/2/11>. 

21
 Paid Parental Leave Rules 2010 (Cth) r 2.8. 
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 Women accounted for 95% of primary claimants; and  

 Men accounted for 95% of secondary claimants.
22

  

By imposing a hierarchy to caregiving in which a woman assumes the bulk of 
responsibility,

23
 the PPLA prevents families from redistributing parental responsibilities 

more evenly. The Scheme does not provide willing fathers with an exit avenue from the 
workplace and leaves working mothers with little choice but to attempt to progress their 
careers with less support. 

(c) Designing an Illusion of Choice  

Despite being hailed a ‘significant social policy innovation with broad-ranging 
objectives’,

24
 the Scheme mainly serves to reinforce a gendered division of work and care 

in households. The Scheme departs from characterisations of other paid absences from 
work like sick or annual leave, by treating parental leave as a welfare payment rather 
than an employment entitlement. This characterisation fuels the narrative that women, as 
a family’s secondary earner, require welfare. In taking this approach, the Scheme 
features a low payment amount, income testing and restrictive timing constraints, all of 
which create an illusion of choice making it financially unrealistic for men to opt into the 
Scheme and penalising women who opt out. 

Low payment amount 

Firstly, setting the payment amount to the national minimum wage (currently $740.80 per 
week)

25
 aggravates the wage imbalance between men and women. At less than half the 

average adult full-time wage,
26

 using such a low flat rate is internationally anomalous to 
other jurisdictions where the standard approach is to offer a rate proportionate to income. 
The entitlement is especially inadequate as a weekly wage replacement for female 
lawyers who, on average, earn $2,269.46

27
 as solicitors or $5,191.50

28
 in fees as 

barristers. However, when the gender pay gap is anywhere from 14.1%
29

 nationally to 
26.2%

30
 in legal services and 38%

31
 for barristers, it rarely makes financial sense for the 

male parent to take the pay cut. The fact the Scheme
32

 allows employers to top up the 
payment is meaningless for barristers who are self-employed and solicitors who are not 

                                                      
22

 Australian Bureau of Statistics (ABS), Gender Indicators, Australia September Quarter 2018 (Catalogue No 5125.0, 24 

September 2018). 

23
 WLNSW (n 2) 22. 

24
 Bill Martin et al, Paid Parental Leave Evaluation: Final Report (Research Report, Institute for Social Science Research, 

November 2014) 185. 

25
 Fairwork Ombudsman, Minimum Wages (Webpage, 2019) <https://www.fairwork.gov.au/how-we-will-help/templates-and-

guides/fact-sheets/minimum-workplace-entitlements/minimum-wages>.  

26
 ABS, ‘Low Average Earnings Growth Continues’ (Media Release, 16 August 2018). 

27
 NSWLS, Gender Statistics (Webpage, 2015) < https://www.lawsociety.com.au/advocacy-and-resources/advancement-of-

women/gender-statistics>.  

28
 Equitable Briefing Working Group, Review of the Application in NSW of the Equitable Briefing Policy of the Law Council 

of Australia (Report, August 2015) 7. 

29
 WGEA, Australia’s Gender Pay Gap Statistics (Webpage, 22 February 2019) < https://www.wgea.gov.au/data/fact-

sheets/australias-gender-pay-gap-statistics>. 

30
 WGEA, ‘Legal Services within Legal and Accounting Services Group – Gender Pay Gaps’ WGEA Data Explorer 

(Webpage, 2018) <https://data.wgea.gov.au/industries/115#pay_equity_content>.  

31
 Equitable Briefing Working Group (n 28. 

32
 DSS, ‘1.2 PPL Scheme - Description?’ Guides to Social Policy Law – Paid Parental Leave Guide (Webpage, 1 July 2019) 

<http://guides.dss.gov.au/paid-parental-leave-guide/1/2>. 
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fortunate to work at a (typically larger)
33

 firm offering paid leave. While a welfare 
framework is justified in gearing to those most in need,

34
 for any parent earning above 

minimum wage, the deeply personal decision to take parental leave is mostly discounted 
to a question of economics.  

Unfair income testing 

The income testing threshold set by the Scheme is another example of a pyrrhic victory 
for working women. Departing from the universal scheme recommended by the 2009 
Productivity Commission,

35
 the PPLA applies an income test. While means testing is not 

atypical of a welfare program, it takes advantage of the social assumption that parents 
will provide care to their children irrespective of socio-economic condition or 
demographic.

36
  

Additionally, testing the income of the primary claimant (who is usually female) 
undermines the pursuit of career-driven women seeking promotions and pay rises equal 
to their male counterparts. The dilemma is apparent when comparing the current cap of 
$150,000

37
 against the respective average annual earnings of female solicitors and 

barristers at $118,012
38

 and $269,958.
39

 A pregnant female lawyer on the brink of a pay 
rise or promotion is placed in a difficult financial position if this causes her to exceed the 
wage cap. Sadly, the worst case scenario arises if this woman is also a single parent or 
the family breadwinner since during her time away from work she will not receive any 
government benefit nor have guaranteed access to employer funded entitlements.  

Tethering the means testing to an individual parent disregards the reality that the decision 
to take parental leave is often made as a family collectively. By adopting the male 
breadwinner model’s parochial focus on ensuring the male breadwinner works 
unimpeded, the Scheme penalises women (and their families) who break the delicate 
balance of the dual primary carer/secondary earner role that the model expects of them.  

Timing constraints 

The timing constraints placed on users of the Scheme represent another inadequacy. 
Despite the Productivity Commission deeming it essential to the health of a newborn that 
a parent cares for it in the first six months of its life,

40
 the Scheme only pays for a portion 

of this time at bare minimum wage. The government justified its decision to offer payment 
for only 55% of the ideal leave duration by arguing that parents would access self or 
employer-funded leave to finance the remaining weeks.

41
 This is a feeble justification 

                                                      
33

 Graeme Orr, ‘Paid parental leave: welfare or workplace right?’ (2011) 18(4) Australian Journal of Administrative Law 193, 

197. 

34
 Parliamentary Library, Briefing Book – Key Issues for the 44

th
 Parliament (Commonwealth of Australia, 2013) 82. 

35
 Productivity Commission, Paid Parental Leave: Support for Parents with New Born Children (Inquiry Report, No 47, 28 

February 2009) 2.1. 

36
 UN Women (n 16) 142. 

37
 Department of Human Services, ‘To be eligible for Parental Leave Pay, you need to meet certain criteria’ Who can get it 

(Webpage, 6 March 2019) < https://www.humanservices.gov.au/individuals/services/centrelink/parental-leave-
pay/eligibility/who-can-get-it>. 

38
 NSWLS (n 27). 

39
 Equitable Briefing Working Group (n 28). 

40
 Productivity Commission (n 35) xvii. 

41
 Newsome (n 14) 545. 
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when, in 2017, less than half of private sector companies offered paid parental leave.
42

 
Additionally, the Scheme inflexibly prolongs the user’s absence from the workforce by 
mandating that the leave is taken in one continuous period within the first 12 months of 
birth and before the user returns to work.

43
  

(d) ‘Dad and Partner Pay’ (DAPP) 

Turning briefly to the supplementary entitlement introduced six years ago, the partner-
specific leave entitlement is an afterthought similarly marred by gender inequity. While 
the main Scheme appears gender neutral in name at least, the inexplicably named ‘Dad 
and Partner Pay’ makes no attempt to hide its antiquated origins. The DAPP eligibility 
requirements are also bizarrely inconsistent with the main entitlement. While DAPP is 
similarly paid at minimum wage, the two weeks on offer must be taken while not working 
or during unpaid leave. Unlike the main entitlement, this prevents employers from topping 
up the payment to bring it in line with the employee’s salary. Additionally, like the main 
entitlement, DAPP is inflexible and cannot be transferred. Unsurprisingly, men account 
for as little as 2% of total parental leave users in Australia.

44
  

Disappointingly, the Scheme is currently set up in a way which impedes the career 
trajectory of women by taking the autonomy away from families to decide how and by 
who parental leave is taken. The combination of strict eligibility requirements and low pay 
for a relatively short block of time leaves much to be desired for families seeking a flexible 
user-centric policy.   

2.2 Workplace Entitlements 

Having examined the public regime, Part 2.2 turns to the private legal sphere. While a 
similarly deep analysis of entitlements offered by legal employers is limited by the lack of 
publically available information, the reported reasons for leaving the profession are 
revelatory. The Law Council of Australia found: 

 Lack of flexibility to balance work and personal responsibilities (reported by 49% 
of female respondents); and  

 Dissatisfaction relating to workplace culture,  

were two of the most important and most frequently cited reasons for leaving the legal 
profession.

45
 This section considers the piecemeal patchwork of policies offered by 

private legal bodies and examines the crucial role employers have as incubators of 
workplace culture and perceptions of lawyers who are also parents.   

(a) A Piecemeal Patchwork of Policies 

Predictably, given the low standard set by federal legislation, legal employers offer 
inadequate and inconsistent support for parents. Taking NSW as an example, the 
governing NSWLS has not published a parental leave policy guideline directed at legal 
practices. While the NSWLS recognises that returning from a prolonged period of 
absence is a key impediment to the advancement of women,

46
 it merely provides a 

                                                      
42

 WGEA, Towards Gender Balanced Parental Leave: Australian and International Trends (Insight Paper, 29 August 2017) 

6. 

43
 Newsome (n 14) 545. 

44
 OECD, Parental Leave: Where are the Fathers? (Policy Brief, March 2016) 1. 

45
 Law Council of Australia (LCA), National Attrition and Re-engagement Study (Report, 2014) 57. 

46
 NSWLS, ‘Frequently Asked Questions’ Returning to Work (Webpage, 2019) <https://www.lawsociety.com.au/advocacy-

and-resources/advancement-of-women/returning-to-work>. 
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frequently asked questions page to assist returning practitioners. In contrast, the NSWBA 
offers a best practices guideline for adoption by chambers. However, unlike the UK Bar 
which mandates a minimum rent free period of six months to barristers taking parental 
leave,

47
 the guidelines merely suggest this as an option.

48
 

As private entitlements exist to attract (and retain) talent, they are generally more 
generous and have less stringent eligibility requirements than public offerings. However, 
while the vast majority of legal practices have policies or strategies aimed at supporting 
carers, 80.3% of the policies mimic the Scheme’s focus on only supporting a primary 
carer.

49
 One exception is the Baker McKenzie’s (BM) parental policy, effective since 

1 July 2019, which the firm claims is the first gender-equal parental leave offered by an 
Australian law firm.

50
 Crucially, the BM scheme emerged from months of consultation with 

key organisations like WGEA. Commendably, the BM scheme is paid at the salary of the 
employee and available regardless of whether there is another parent at home. The leave 
also builds in flexibility by giving employees the option to take their 18 weeks of leave at 
any point within two years of the birth or adoption of a child. Unfortunately, however, the 
Bakers policy change is a recent anomaly and not representative of the status quo.    

(b) Employers as Change Agents 

It is troubling that the Bar and law firms continue to harbour cultures that hinder the 
progression of women in law. One in four women report they have been discriminated 
against due to carer responsibilities, with more instances reported by women working part 
time (50%) than those working full-time (19%).

51
 Additionally, men continue to feel 

restricted by workplace stigma from taking parental leave even when it is available.
52

 
Legal employers must recognise a parent’s journey is closely tied to the workplace and 
their responsibility extends to supporting parents planning and returning from leave. As 
demonstrated by a 2014 Harvard Business School study,

53
 the attitude of an employer 

and the culture it fosters is paramount to preserving the interests and ambitions of female 
lawyers. The study found only a small number of high-achieving, highly educated 
professional women left their jobs after becoming mothers because they preferred to 
devote themselves exclusively to motherhood.

 
Rather, the vast majority left because upon 

returning to work they found themselves in unfulfilling roles with dim prospects of 
advancement.

54
 By failing to act, law firms (and lawmakers) are complicit in the derailing 

of their female employees’ career trajectory after parenthood. 

                                                      
47

 Bar Standards Board, Self-employed barristers (Webpage, 2019) < https://www.barstandardsboard.org.uk/regulatory-

requirements/the-old-code-of-conduct/the-old-code-of-conduct/part-iv-self-employed-barristers/>. 

48
 NSWBA, ‘Model Parental and Other Extended Leave Best Practice Guideline’ (Guidelines, 2014) 11(c).  

49
 WGEA, (n 30). 

50
 Parents at Work, Baker McKenzie breaking ground as first law firm to have gender-equal parental leave (Webpage, 

2019) <https://parentsandcarersatwork.com/baker-mckenzie-breaking-ground-as-first-law-firm-to-have-gender-equal-
parental-leave/>. 

51
 LCA (n 47) 37. 

52
 WGEA, ‘Dad’s the Word’ Latest News (webpage, 26 June 2019) <https://www.wgea.gov.au/newsroom/latest-news/dads-

the-word>. 

53
 Robin Ely, Pamela Stone and Colleen Ammerman, ‘Rethink What You ‘Know’ About High-Achieving Women’ Harvard 

Business Review  (Webpage, December 2014) <https://hbr.org/2014/12/rethink-what-you-know-about-high-achieving-
women>. 

54
 Ibid. 
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3 RECOMMENDATIONS  

In its failures, the Scheme has followed textbook political theory. The gender stereotyping 
extant in the Scheme supports the theory that when a welfare approach is adopted, 
policies emerge underpinned by assumptions of a previous time.

55
 Further, as illustrated 

by the weak DAPP, the residual influence of past arrangements causes policy to change 
in increments rather than by dramatic reform. Given the state of the Scheme, dramatic 
reform is necessary to create a scheme which considers and addresses the current 
reality of capable women only dominating the low to mid ranks of professions. 

3.1 Detaching from Gender Myths 

Before making recommendations for reform, it is worth testing the veracity of the gender 
assumptions at the core of current parental leave policies and workplace cultures. 
Underlying the traditional family model is the assumption that a man should sit exclusively 
in the breadwinner domain because he lacks the natural maternal instinct of a woman. 
This perceived superiority of a woman’s parenting capability assumes the gendered 
division of parenting is a biological inevitability. However, research has found that 
irrespective of gender, when men and women transition into parenthood in structurally 
similar ways (i.e. fully engaged and freed from workplace responsibilities) the necessary 
time is allowed to develop the skills central to active co-parenting.

56
 Further, intervening 

at the critical point of birth influences parental behaviour, leading to continued 
involvement in a child’s life and a more equal division of responsibility.

57
 Banally, it follows 

that when the policy only gives men a sojourn into parenting before returning to work, a 
pattern of care (and beliefs) centred on mothers is established.  

The flipside of viewing women as natural nurturers is the perception that mothers cannot 
be effective carers and committed workers. The discrimination arising from this 
perception is rife in legal workplaces and continues to hinder mothers in the profession. 
However, the perception is challenged by evidence that women working flexibly (due to 
caring responsibilities) are the most productive members of Australia’s workforce,  
wasting 3% less time than their male counterparts.

58
 Lawmakers and legal employers 

cannot continue to enact policies grounded in unsubstantiated gender assumptions.  

3.2 Implementing a ‘Valued Care’ Model 

As the law is simultaneously an authoritative catalyst for changing social norms and an 
expression of those norms, it is essential the law leads the way to protect the basic right 
to care by providing universal paid parental leave to Australians.

59
 A new approach based 

on refreshed notions of gender, parenting and leadership is put forward below.  

(a) Recognising the Social Value of Care  

                                                      
55

 Newsome (n 14) 540. 

56
 Erin Rehel, ‘When Dad Stays Home Too: Paternity Leave, Gender, and Parenting’ (2013) 28(1) Gender & Society 110, 

126. 

57
 Maria Huerta et al, ‘Fathers' Leave and Fathers' Involvement: Evidence from Four OECD Countries‘ European Journal of 

Social Security (2014) 16(4) 308, 310. 

58
  Ernst & Young, Untapped Opportunity: The Role of Women in Unlocking Australia’s Productivity Potential (Report, July 

2013) 3. 

59
 UN Women (n 16) 17 
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Pivoting away from gendered ideas of parenting responsibilities, the government should 
embrace the more encompassing gender neutral ‘valued-care’ model. Importantly, this 
model integrates women into the labour market by providing comprehensive support 
systems for working parents.

60
 At the crux of this model is the official recognition of the 

social importance of caregiving.
61

 Australia can achieve this by firstly updating the federal 
legislation to make access to paid parental leave a statutory right available to all, 
regardless of income. Next, public parental leave must be well paid to signify the high 
value of the user’s time. Beyond symbolising value, the reality is that without 
guaranteeing a higher payment amount the Scheme will continue to divide households 
into those who can afford to take leave and those that cannot.

62
  

(b) Flexibility and Built-in Incentives  

Further, the scheme must offer true flexibility and choice to families to determine how and 
when parental leave is taken. While it is crucial the proposed scheme gives parents the 
autonomy to take leave within broader parameters, it must also reduce the hampering 
effect motherhood has on a woman’s career trajectory. The renewed scheme cannot 
ignore the impact of existing gender norms and must correct the heavy skewing towards 
women which prevents males from sharing parental responsibilities. By embedding 
incentives for the usually male ‘secondary parent’ to participate, the entitlement will 
actively redistribute parental care more equally between both parents regardless of their 
gender.  Quarantining non-transferrable periods to males or offering bonus months are 
effective incentives that encourage co-parenting. For example, when Germany 
lengthened the leave entitlements available to both parents when the male parent takes 
at least two months of the shared leave, male participation rates increased seven-fold 
from 5% to 34%.

63
 

(c) Embracing the Complicated Paradox  

Having created a truly gender neutral parental leave system where 45% of recipients are 
men,

64
 Sweden exists in a league of its own. The Swedish scheme pays 77.6% of 

earnings up to a ceiling cap for the first 195 of 240 days (six months) of leave each parent 
is entitled to, after which the remaining 45 days are paid at a nominal flat rate.

65
 The 

scheme maximises flexibility by splitting the leave into daily units which can be taken in 
any manner up until the child turns eight.

66
  

However, while suites of leading gender levelling policies like Sweden’s valued-care 
parental leave model have equalised workforce participation rates, women still struggle to 
reach senior roles.

67
 This ‘Nordic Paradox’ should not be seen as disheartening. Rather, 

it simply epitomises the complexity and challenge of achieving gender equality, in which 
the implementation of appropriate parental leave schemes is a crucial step. 

                                                      
60

 Linda Haas, ‘Parental Leave and Gender Equality: Lessons from the European Union’ Review of Policy Research (2003) 

20(1)  89, 104. 

61
 Ibid, 105. 

62
 Men Care, State of the World’s Fathers Unlocking the Power of Men’s Care 2019 (Report, 2019) 36. 

63
 WGEA (n 42) 10. 

64
 Sonja Blum et al, 14

th
 International Review of Leave Policies and Research 2018 (Report, International Network on Leave 

Policies and Research, September 2017) 407. 

65
 Ibid.  

66
 Ibid.  

67
 Chimaoge Ibe, ‘The Nordic Paradox: Gender Equity and Sexual Assault’ Harvard Political Review (online, 28 November 

2017) <https://harvardpolitics.com/world/the-nordic-paradox-gender-equity-and-sexual-assault/>. 



compared to 2% in Australia.  

In Sweden, men
formed 45.3% of
public parental
leave recipients 
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(d) Legal Profession Specific Recommendations 

Until adequate paid leave is provided by the government, employers should similarly 
update parental leave policies using the ‘valued-care’ approach. The national and state-
based governing law societies should collaborate and partner with expert bodies to 
develop a template scheme tailored to the legal industry. Further, described as a 

‘transition like no other’,
68

 legal workplaces need to better support employees returning 

from parental leave. Employers must step into their role as change agents and implement 
considered diversity and inclusion strategies which track the progression of those who 
take parental leave and design interventions to counteract negative bias or discrimination 
caused by flexible work arrangements commonly adopted by parents.  

4 CONCLUDING REMARKS 

After becoming Australia’s first female law graduate, Ada Evans lobbied authorities in 
Sydney and London for 16 years to allow women to gain admission to the NSW legal 
profession.

69
 Evans was reportedly so embittered and alienated at the end of her 

campaign,
70

 she no longer wished to practice as she did not want ‘women’s standing in 
the profession to be undermined by a show of [her] incompetence’.

71
 While different to 

those faced by the trailblazing women of the previous century, a woman’s career path in 
today’s legal practice remains obstructed by innumerable challenges.   

There is no simple solution to the complicated gender equality conundrum which persists 
across all workplaces. This essay has sought to deconstruct one barrier which 
inadvertently appears in the form of parental leave entitlements which reinforce gender 
stereotypes, and offers a blueprint for improving this section of a female lawyer’s career 
path. By offering flexibility and choice to empower men and women at the critical juncture 
of career and parenthood, the government and legal employers can contribute 
meaningfully to ensuring equality and diversity is reflected at all levels of the legal 
profession.  

In the drive for equality, parental leave policies are but one initiative and the gender 
makeup of leadership is but one measure. While this essay has chosen two dimensions 
of focus, it is important that a concerted effort is made to capture the wide planes of 
diversity and equality. Harnessing the tenacity and perseverance of pioneers like William 
Ah Ket and Ada Evans, the legal profession must continue to agitate for justice and 
demand equality of opportunity for all its members, even if it is one baby step at a time. 
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